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THE FIGHT GOES ON
BY FRANKLIN DELANO ROOSEVELT

“The Constitution
Prevails’’

Here is history—written by
one of its makers: The Presi-
dent's own story of the fight
for Supreme Court reform

This article, and the four articles that
will follow i, are the President's
pewly wrilten infroductions fo forth-
copling volumes of his Stale Papers

ABODVE:

Wheeler Dam. “Lack of assurance as
to the hatare of all our pawer prejects
then being constructed wos bound to
hamper the govemment in its every al-
tempt to carry oul ite pelicy of dewel-
apment of cheap elecixicity for the
farms and komes and shops of the nation”

HIS was the year of the famous Su-
Tpume Court fight—1937. This was

the year which marked a dehnite
turning point in the history of the United
States. For this was the year which was
to determine whether the kind of gov-
ernment which the people of the United
States had vaoted for in 1932, 1934 and
1936 was to be permitted by the Su-
preme Court to function. If it bad not
been permitted to function as a democ-
racy, it i my reasoned opinion that
there would have been great danger that
it might have been ultimately com-
pelled to give way to some alien type of
government—in the vain hope that the
new form of government might be able
to give the average men and women the
protection and co-operative assistance
which they had the right to expect.

For that reason | regard the effort
initiated by the message on the Fed-
eral Judiciary of February 5, 1937, and
the immediate results of it, ss among
the most impartant domestic achieve-

ments of my first two terms in office.

For two decades, the Supreme Court
of the United States had been success-
fully thwarting the common will of the
opverwhelming majority of the American
people; and had been diverting the
functions and philosophy of government
inte channels which ran counter to the
thought and objectives of progressive
opinions throughout the modern civi-
lized world.

In 1932, a more or less do-nothing
government was vobted out of office. It
had been unwilling or unable to use the
enormous collective power and re-
gources at its command to meet the eco-
nomic and social disaster which had
come from an unbalanced, maladjusted
and unfair economy. The vast program
of recovery and reform which had been
begun by the new administration on
March 4, 1933, had been overwhelm-
ingly approved in the elections of 1934
and 19346,

The new Federal Government had sub-
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stituted action for indecision and nega-
tion. It had extended comprebensive
assistanice to all sections and all groups
af 1ts citizens, instead of mercly restrict-
ing itz finamncial favors and economic
advantages to the few at the top of the
ladder, hoping that they might trickle
down to the many at the bottom.

It had reached out its strong arm to
help the farmers of thes nation obtain
decent prices for their crops and a fair
gshare of the natiomal income; to save
their homes and farms from foreclosure |
to conserve their 2oil; to help them buy
their own farms: to protect them from
the ravages of flosd and drought—in
gshort, to increasze their security and
give them the purchasing power with
which to buy the manufactured products
of industry throughout the United
States, and thus provide jobs for the
city and rural workers,

The Federal Government, between
1933 and 1937, had also adopted a
comprehensive program to protect the
laboring man and woman from the ex-
ploitation of those who would, if they
could, make them work at stareation
wages for overlong hours; and to give
to labor the digmty, and the standing
and the fair share of the national in-
come to which it was entitled. To carry
out the program, legislation had been
pazzed to guarantes to workers their
right to bargain collectively with their
cmplovers; to safeguard their legal
right of association, and to prevent dis-
crimination against them because of
any legitimate union activities: to pre-
vent cutthroat labor competition by
permitting agreements between employ-
ers in any industry to fix minimum
wages and maximum hours for all their
employees, and to abolish child labor in
such industry; to provide machinery
for the peaceful and equitable setthe-
ment of disputes so as to obviate, in

some degres, the necessity of strikes and | :

lockouts, to establish unemployment
insurance for workers sa that, during en-
forced unemployment, they might have
some limited assurance of a bare Lving;
to remove the specter of the poorhouse
by furnishing subsistence in the form of
old-age pensions and assistance.

To protect investors, legizlation had
been adopted requiring honesty, fair
dealing, and public disclosure of facts,
in the sale of securities and in the use
of other people's money, A systemn of
federal insurance of bank deposits had
been established to protect the savings
of the ordinary citizen.

For the benefit of certain hard-pressed
industries of netionwide mportance,
guch ag oil and bituminous coal, the gov-
ernmint had stepped in to bring about
order and regularity where only chaos
and cutthroat competition had previ-
ouzgly prevailed, These industries were
of national importanee not only because
of the vast amount of capital mvested in
them and the large number of workers
emploved, but alse because they dealt
with rich natueal rescurces which were
necessary to the daily lives of our peo-
ple and to the military and naval de-
fense of our country.

Ta save other great natural resources
of the country from depletion, and to de-
velop them for the use and betterment
of all the peaple of the United States,
the new government had proceeded,
gince 1933, to develop whole regions of
the country like the Tennesses Valley; to
turn water power inte cheap electricity

=the second

of five pages-

for the use of the people in their homes,

| shops and farms, by such structures as
 Grand Coulee and Bonneville on the
~ Columbia River, and in many other

IHTERHATIDMEL

*For & desd hard was bsing lald on this whaole
proagram of progress - to alay it all, 1t was the
hand of the Suprems Court of the United
Staten." Pictured Above are farmar justices
McRaynoids, Van Davanier and Builer,
whass jedgements wers sonstanily agaissi
the Mew Doal moasuares.

places; to impound the water fesources

af the nation and use them for irriga-

¢ tion of dry land by such vast dams as
 Fort Peck, and by hundreds of smaller
. dams amd reservolrs throughout the
- land; to preserve the forests; to conaerye

land ; to preserve the forests; to conserve
the soil; to prevent floods.

And for the protection and benefit of
American citirens in geneml, legisla-
tion had been adopted between 1933
and 1937 to save homes from fore-
closures; to begin to provide docent
housing for low-income familiez: to en-
courage, and fAnancially tc help, the
construction and repeir of private
homes; to reduce unfair competition in
business; to protect consumsrs of clec-
tric power from unfair prices and ex-
tortionate practices of utilities; to help
outlaw child labor; and to fulfll the gav-
ernment’s responsibility of furnishing
food; elothing and shelter to the needy
unemployed of the nation by providing
work for those who could nat find pri-
vate work,

These and a myriad of other activities
by the Federal Government constituted
the new approach to the problems which
a new industrial age had brought to the
130,000,000 people of the United States,

The People Made Their Chaice

Thiz was the MNew Deal in action
Thiz was the kind of government which
the people had voted for in 1932 and
again in 1934,

The big choice before the American
people in 1932 had been to determine
whether they szhould continue the old
type of administration or inztall & new
one—definitely committed to the propo-
gition that the Federal Government had
not only the power, but the daty, to step
in to meet with bold action the economic
forces at play. The people had made
their choice in 1932, and had empha-
sized it in 1934,

By the time of the clection of 1936,
however, it had become clear that this
new concept of government and of its
relation o economic and social prob-
lems was in danger of complete frus-
tration, And the rosd abead, far further,
or even different, effective action to meet
these problems, seemed to be com-
pletely blocked,

For a dead hand was being laid upon
this whole program of progress—to stay
it all. It was the hand of the Supreme
Court of the United States.

The executive and legislative branches
of the government had gone into action
immediately in 1933, But they =zogm
found that, athwart the path of progress
along which they were moving, a ma-
jority of the Supreme Coort of the
United States was erecting a barrier
which it was impossible to =limb owver,
under or around. True, not everything
had been destroyed by judicial fat.
But the whole guestion of the power of
the Federal Government to landle these
problems in an effective, decisive way

- _ had been placed not only in doubt, but
o nanais a cesslin positive jeopardy.

It is & little difficult in 1941 to look
back upon the days of 1933 and fully ap-
preciate the danger which then faced the
United Statez. The grawe threat which
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today faces our democracy and our in-
dependent existence comes from an
alien philosophy and an alien military
machine, both of which have overrun
the world about us. That threat is physi-
cal; it 15 imminent; it draws ever closer.
It crawrds out recollection of that other
threat of destruction which faced us in
1933, Besides, the preat fecovery ia
business, in agriculture and in employ-
ment which has come since then—the
great increase in our security and physi-
cal well-being—have dimmed some
what our memory of the hazards of thos.
days.
Mo Limit But the Sky

Yet 1933 was, in a very real sense
a period of war, too, The nation real
ired it And in my first Inaupura
Address [ proclaimed it, when | saic
that I might have to "aszk the Con
gress for the one remaining instrumen
to meet the crisis—broad executive
power to wage a war against the emer:
gency, as great as the power that woule
be given to me if we were in fact in
vaded by a foreign foe.”

From the original conception of the
power of the Supreme Court as one to
declare a law unconstitutional only
when “its violation of the Constitution is
proved beyond all reazonabls doubt,™
it had been expanded by 1930 to a point
where Mr. Justice Holmes exclaimed:
“I see hardly any limit but the sky to
the invalidating of those rights [the con-
stitutional rights of the states] if they
bappen to strike 8 majority of this Court
a8 for any resson undesirable, 1 can-
not believe that the Amendment [Four-
teenth] was intended to give us carfe
blanche to embody our economie or
moral beliefs in its prohibitions.”* By
June, 1936, Mr. Justice [now Chief Jus-
tice] Stone felt obliped to characterize
the recent exercise of the pOwWeEr of the
Court by the majority of the Court, as
one based on the "“personal economie
predilections” of the justices.®
as for any reason undesirable. [ can-
not believe that the Amendment [Four-
teenth] was intended to give us carte
blanche to embody our economic or
moral beliefz in its prohibitions."= By
June, 1936, Mr. Justice [now Chief Jus-
tice] Stome felt obliged to characterize
the recent exercize of the power of the
Court by the majority of the Court, as
cne based on the “personal economic
predilections™ of the justices,”

The history of the rise of that power,
especially during the last half-century,
indicated several unfortunate definite
tendencies:—an  unwarranted, restric-
tive construction of the legislative and
expcutive powers of government, fed-
eral, state, and local; an unwillingness ta
tolerate ]-E"Ji].itiut: prvutertinn of ordi-
nary men, women and children—labor-
ers and others—from the control and
domination of private economic forees;
and a refusal to permit reasonahble
governmental curbs upon wvast, mo-
nopolistic aggregations of concentrated
industrial and financial power.

In the struggle between the political
power of the people as expressed by
their representatives and the economic
Power of private property, the Supreme
Court, in the peneration preceding the
epring of 1937, seemed almost invari-
ably to lean toward the latter.

And the judicial process was being
more and more (requently exercised by
the Court, to lay low the efforts of gov-
ermment to mesl the preszing needs of
the times in which it was functioning. Tn
the first seventy vears of our constitu-
tiomal history, the Court invalidated
only two acts of the Congress; in the
next seventy vears it nullified fiftyv-eight.

:fh.lnrn ve Raunders (18571 12 Wiaad 217, 9TH
3 Baldwin v Mipwur] 281 108, 563, 5335,
mllmhuu ¥ Mes Tk er orel. Tigaldo I58 U5, ST,

the thvixrd of
five cages

“The government had stepped in fo
bring about order and regulariiy
where only chaos and cutthroat
compelition prevailed. . . . In 1935
came the next death blow—ithis &
time with respect to anoiher |
great imdustry — bitaminouns ceal |

7 M

There seemed fo be a complete
no man's land in which ne kind
"of government could protect labor-
ing women from the oppressive
sweatshop wage scales which had
been traditionally forced upon them'



Betweon 1920 and 1930 1F declared mine-
teenn federal statufes uncongbitutionsal,
To clim=x this growth, the Court in the
thiee voars begmmdng in Ocotaber, 1933,
ot aside twelve statutes, fve of which
cccurred in a zingle court year—the
Crotaber, 1033, term,

When ! eame to office on March 4, tion.

1933, [ felt confident that the two clec-
tive branches of the Government—the
execiutive and legislative—were united
in their determination to mest, by bold
action and experimentation, the new
criziz which had developed in aur oa-
tional life. I, of course, did not know
what the attitede of the third branch-—
the judiciary—wrould be. Itz members
were appointive and not elective. A ma-
jority of the Sopreme Court had prewvi-
guely  indicated sn etbtude toward
gocial and economic guestions which
was zomewhat inconsiztent with New
Deal philessphy. They had been more
or lezz inclined to a lafszez-fafre docirine
of scompomics and politics, which had
already proved its mnahility to cope with
the catastrophe which had come to the
United States and to the rest of the
world, The old economic order had been
replaced in 1233 in the Congress and in
the Whkite Housze; bat the old order, by
raszon ofthe life tenure of the juztices,
seemed grmly to be holding itz place
o the supreme hench of the land.

By the time of the elactions of 1036,
what had the Suprems Court done to
our program of recovery and reform?
And even mare important, what had
the majority of the justices said or re-
fused o say in their opirdons, by which
wee could formulate future action to take
the place of what they had oullified?
Waz there sny hope held out by the
Court, in their opinbons, that they mixht
change their general views under other
conditions, or that some differsat type of
legislation might be passed and escape
judicial destruction?

Eecapitulation will show how hope-
less it looked, by the time I started the
so-called Supreme Coort fight on Febia-
ary 5 1937, that any resily effective
legislative program could withstand the
ascgzults being made by the judicial
branch of the government.

The frst major blow bhsd come in
January, 1935, Our effortz to remove
chaos from the third largest industry in
the country—petroleum—were struck
dewn. The oll-producing states had
been unable individually te mest the
prablems which came from overpro-
duction of oil, wasteful competition, and
conzequent bankruptey prices, Only the
national government could save the in-
dustry. [t proceeded to try to do it
Pursusnt to coagressional statute, if
prescribed quotas of oil for each obl-pro-
ducing state, and permitted sach state
in prescribe fair gquotas for each well
within itz boundaries. Tt then prohibited
any mitersiate shipments of “hot afl”
that 15, otl produced in excess of

quatas. The statas al nmmugdtilem
selves never have prevented these in-
terstate shipments, The decigion of the
Court, however, was that the statute was
unconstitutional as a delegation of legis-
lative power to the Prosident?

~the fouril of fivée DAKES-

Thia was the first time that a federal
statute kad ever been nullified on such
o greund, But, unfortunately, it was not
to be the last. Thizs new doctrine—no-
where specifically mentioned in the
Constitution—added much doubt and
porplexity to fremhing all future legisla-

i Some delegation is, of course,

if government is to function
gt all. But neither from the word: of
the Constitution, nor from the @outh
‘of the Court, came any standards to Rx
the amount of delepgation permissible,

The next decizsions wers on the ques-
tion of the governme:nt's power to abro-
gate gold clanges in private and public
contracts. Thess decigions, therefore,
inwolved the entire control by the Con-
gress of the cumvency of the United
Stutes, ond the whole gold and silver
policy of the duly elected government.
This polizy was, to & great gxtent, the
bagis of the recovery program—the
means used to bring order out of chaos
inn foredign exchange and domestic cur-
rency, and to remake the unfair debt
structure then in existence. It can well
be said that, in these decisions, the
Court was pazsing on the validity of the
whole American economy, which had
been accepled by the bostness and finan-
cinl wirld almest undversally since the
enactment of the statute a year and &
hall earlier, and which was then in
process of adaptation to the changing
world ecofiomy.

Recoevery Upheld by One Vole

The congressionsl actHon was sug-
tained sz to private contracts—but anly
by a five to four vote® It was held in-
valid as to public chligations; but by
technicnl Jegalistic reasoning, the dis-
pstrous results of such & holding were
pvoided by a conclusion that no actial
damsge had been proved, Ewven as to
this conclusion, four of the nine jus-
tices dizapreed.’

By the slim margin of one humen be-
ing, this very loundation of our recovery
had been upheld, What a slim thread on
which to hang the fate of 2 natien!

Shortly thereafter came the fext
shock. The Coort declared unconstito-
tional the Hailroad Retirement Act
which provided a means of paying pen-
siong to retired raibroad employess. The
Court, five to four, not only invelidated
thiz particulsr statute, but condemned
all attempts by the Congress to pass eny
eonpulsory pension act for railroad em-
plovees, as not being related to the busi-
ness of interstate transportation.”

Then came, all in one day, May 27,
1935, & unanimous decision that the
Frazier-Lemke Act, designed to help
farm morigegors, wes  unconstite-
tional:® a wnanimous decision that the
President could not remove a Federal
Trade Commizsioper,”® although in an
earlier case, in 1926, the Court had

stated that ﬂm ecutive could remove
any officer he could appoint, even one

with guasi-judicial powers?™ ad a
unanimens decigion that the Nationsl
Industrial Recovery Act was unconsti-
tutional 1t

This last decision was the most far-

peaching. It again invoked the shedowy
doctrine of unlawful delepgation of pow-
e1s to the Executive. I the Court had
stopped here, its job would have beon
done, and the damsge would oot have
been wholly irreparable. But it went
farther, and held that the statute and the
code-making powsr under it wers fol
& valid exerciae of the powerof the Con-
gress to regulate interstate commerce.
This broad, sweeping assertion fmme-
diately cast a long shadew of doubt over
everything which we had been daing,
and were expecting to do, for the bena-
fit of the citizens of the Usited States
through the federal control of interstate
COIMIMETce.

This shadow of doubt became more
definite and certain when the Court, an
January &, 1938 by a vote of six to thres,
invalidated the sgricoltural adjustment
program.'  The statute thus set aside
had been enacted iIn 1933, and had been
absolutely eszential to the swrvival of
agriculture in the panic of that year.
The states alone were powerless by
themselves to cope with the reduced
farm income, with the prevailing bank-
ruptcy prices for farm products, with
the hurdengome wnd over-

of farm commodities. If one
atate trisd hy itself, the adioining state
conld nuollify its efforts. Oualy the Fed-
eral Government could hel in
1933 it did, almost immediately. The
widespread, beneficial results of otr
farm program enacted to meet the ag-
ricultural erisis &f 1933 are well-known
now.  [ts benefts extended not alone
to the fermer; they spread to all sec-
tions &nd to 1 groups throughout the
land, by furnishing the farmers with
purchasing power with whica they could
buy industrial preducts amd mangfee-
tures of all kinds,

But all this effort was destroyed. The
basiz on which 1t was destroved was
even more disastrous In ite implica-
tions than the immediate decision it-
self. [t was apparently set aside on the
chief ground, among other:, that owver-
production of farm commodities and
all the dire results of such averproduc-
ticn wers not matiers of general wal-
fare but purely a local comdition, of
purely local concern to the reapective
states, To remedy this condition, it was
held, the Congress coold not pay farm-
ers for voluntary crop lmitetion, un-
der the general welfare cause of the
Constitution-=which by its terms would
spem clearly to give the Coagress power
to tax end spend for the general welfare.
The three dissenting justices character-
ized the majority opinion a3 a “tortured
construction of the Constfution,” and
indicated hew far-reaching wounld be the
effects of thizs kind of decision—a deci-
sion which was not based upon legal
reasoning at all, but upon political and
economic bisg,
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Donbi Hamsbrung the Government

In a case decided in February, 1936,1%
the Supreme Court held that the United
States could develop water into
electric energy and sell it; but the de-
cigion was expressly limited to cne dam
in the Tennesses Valley, which had been
constructed as a war measure. By thus
Iimiting the decision to the strict con-
fines of the record before it, and not
deciding the broader question of whether
the Gowvernment had the same power
with respect to all dams, the matter re-
mained in doubt. This lack of assur-
ance as to the future of all our power
projects then being constructed in sew-
eral other parts of the country was
bound to hamstring the government in
itz every attempt to carry out its policy
of development of cheap electricity for
the farms and homes and shops of the
nation.

Next, in & decision dealing with a
registration statement which had been
filed with the Securities and Exchange
Commission and then withdrawn, the
Court,'* six to three, launched a bitter

projects then being constructed in sewv-

emlnﬂ:erpurtuuftbemunh‘ym
bound to hamstring the government in
ite every attempt to carry out ite policy
of development of cheap electricity for

=the last of £ive pages-

the farms and homes and shops of the
n“ltﬂleagl‘:, in & decizion dealing with a
registration statement which had been
filed with the Securities and Exchange
Commission and then withdrawn, the
Court. 1 gix to three, launched a bitter
attack upon the Commission itself with
what Mr, Justice Cardeso called “de-
nunciagtory fervor.” Itz effect was bound
to hamper the wark of the Commission,
and to seek to discredit the motives and
manner of operation of thiz agency set
up to protect investors from fraud and
dizhonesty.

In May, 1936, came the next death-
blow—this time to our efforts with re-
gpect to another great industry of the
United States—bituminous coal. In an
attempt to banish chaos from the in-
dustry—arizing from overproduction,
¢ut-throat competition, wviclent labor
disorders and wastefulness—the Con-
gress had passed a statute providing
that prices were to be fived as minims
and maxima, and making provision for
establizhing minimum wages, maximum
hours and collective bargaining. These
standards were to be fixed by agree-
ments reached among producers them-
selves, and between producers and
employess. The Court, six to three, set
aside the statute on the ground, among

The President concludes his story ofthe Supreme Court Hight next weeh.
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others, that the business of mining, and

the labor relations therein inwaolwved,
were all purely local questions, even
though the coal went into interstate
shipments after it was mined.'®

The climax to this course of desbioc-
tion was the five-to-four decision of the
Court in June, 1936, nullifving the stat-
ute of New York setting up a minimum
fair wage system for women in industry.
Since the Court had already held that
the Federal Goverament could not pro-
wide for such minimum wages, there
geemed to be a complete “no man's
land,” in which no kind of government
could protect laboring women from the
oppressive sweatzshop wage scales which
had been traditionally forced upon them
in the past. The language of the opinion
was =0 broad and inclusive that it
seemed hopeless for any state to try
legislation of thiz kind in any form.'s

By June, 1936, the congressional pro-
gram, which had pulled the nation out
of despair, had been fairly completely
undermined. What was worse, the lan-

&4 zuage and temper of the decizions in-
M dicated little hope for the

¢ Apparently Marshall's conception of our
f Constitution az a flexible instrument—

future.

adequate for all times, and therefore
able to adjust itzelf as the new nesds of
new generations arose—had been repudi-
ated. Apparently the physical conditions

¢ of 1787 in [larming, labor, manufacturing,

mining, industry and fAnance were still
to be vardsticks of legal power for deal-
ing with the wholly different world of
one hundred and ffty years later. Those
of us who had been taught by the great
exponents of the Constitution that it
contained enduring principles of wisdom
and justice, which could be applied to
any new set of conditions, had appar-
ently been listemng to false prophets.

Buat was it really the fault of our Con-
stitution? Or was it the fault of the hu-
man beings who, in our generation, were
torturing its meaning, twisting its pur-
poses, to make it conform to the mold
of their own outmoded economic be-
liefa?

It did not take long for the answers
to these guestions to be found.

1¥ [fedted Biwtes w9 Builer 397 U.H, 1.
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